
No. 792.

IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

CARL A. SUTTER et al.,

(

vs.
|

J. R. HECKMAN et al., Appellants.

BRIEF OF APPELLEES

Seattle, Washington.

PILES, DONWORTH & HOWE,
WINN & SHACKLEFORD,

( 'ounsel for Appellees.

»-'H *-•'">





IN THE

UNITED STATES

CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT

CARL A. SUTTER et al., Appellees,

vs.

J. R. HECKMAN et al., Appellants.

BRIEF OP APPELLEES

This is an appeal from a decree of the District Court

of the District of Alaska awarding appellees an injunction

restraining appellants from interfering with appellees

in the use of the premises described in the decree (Rec.

pp. 369, 370). The rights of appellees protected by the

decree are the right of access from the uplands to deep

water, and the right to draw their seines and nets over

the tide lands mentioned in the decree, from the uplands

to deep water and from deep water to the uplands, with-

out hindrance from appellants (Rec. p. 370).
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Appellants have, by their assignment of errors, as-

signed twelve errors on the part of the District Court.

The first eleven alleged errors are that the court erred in

its findings of fact (Bee. pp. 381, 382). The twelfth as-

signment is that the District Court erred in overruling

the motion of appellants for a new trial.

The District Court of Alaska is the Supreme Court

of the Territory.

The Coquitlam, 163 U. S., 346.

The decree of the District Court of Alaska is there-

fore to he reviewed in the same manner as a decree of a

Supreme Court of one of the territories.

In reviewing the decree of the District Court of

Alaska, we submit that this court occupies the same posi-

tion with regard to that court that the Supreme Court

of the United States occupies when reviewing a decree

of a Supreme Court of a territory.

The Supreme Court of the United States, upon appeal

from the Supreme Court of a territory, cannot review

the evidence. It can only determine errors of law, and

whether the facts found sustain the decree appealed from,

when there is a finding of fact made by the Supreme Court

of the territory.

Idaho Improvement Co. vs. Bradbury, 132 U. S.,

509.

Sturr vs. Beck, 133 U. S., 546.

Smith vs. Gale, 144 U. S., 525.

San Pedro Co. vs. United States, 146 U. S., 130.

Mammoth Mining Co. vs. Salt Lake Machinery Co.,

151 U. S., 450.

Haws vs. Victoria Mining Co., 160 U. S., 313.



Salina Stock Co. vs. Salina Creek Co., 163 U. S.,

118.

Grayson vs. Lynch, 163 U. S., 473.

Bear Lake Irrigation Co. vs. Garland, 164 U. S., 18.

Harrison vs. Perea, 168 U. S., 323.

Marshall vs. Burtis, 172 U. S., 634.

The eleven errors first assigned are not, therefore, the

subject of review by this court (Rec. pp. 380-382).

The twelfth assignment is, as above stated, that the

court erred in overruling the appellants ' motion for a new
trial.

We submit: First, that in a suit in equity a motion

for a new trial is unknown.

Second, that a motion for a new trial is addressed to

the discretion of the court, and the action of the court in

granting or denying the motion is not a matter which can

be assigned as error.

Missouri Pacific Railway Co. vs. Chicago & A. R.

Co., 132 IT. S., 191.

New York L. E. & W. R. Co. vs. Winter, 143 U. S.,

60.

Van Stone vs. Stilwell, etc., Co., 142 IT. S., 128.

Little Josephine Mining Co. vs. Fullerton, 58 Fed.

Rep., 521.

Atchison, etc., Co. vs. Hoivard, 49 Fed. Rep., 206.

Fitzsimmons vs. United States, 54 Fed. Rep., 812.

Woodbury vs. City of Shaivneetoivn, 74 Fed. Rep.,

205.

Philip Snyder Brewing Co. vs. American, etc., Co.,

77 Fed. Rep., 138.

Willis vs. Board of Commissioners, 86 Fed. Rep.,

872.
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It is, therefore, respectfully submitted that, upon the

errors assigned, the judgment should be affirmed without

further consideration.

In their brief, counsel for appellants present to this

court seven points on which they rely for a reversal of the

decree of the court below. These points are as follows

:

First point (Appellants' Brief, p. 21) : "The evi-

dence shows that these complainants are not the owners,

nor are they in possession of the upland abutting upon

the tide lands in question, and therefore they can have

no exclusive riparian privileges."

Under the authorities first above cited, we submit that

the evidence is not open for consideration by this court.

There is, however, another reason why this court should

not go into a consideration of the evidence. We ask the

attention of the court to the certificate of the Clerk of the

District Court for the District of Alaska, at page 387 of

the Record. By that certificate it appears that the record

presented to this court is not a record of all of the evi-

dence which was before the trial court. It appears in the

record that 333 typewritten and written pages, numbered

from 1 to 333, inclusive, "is a full, true and correct copy of

the records and proceedings in the above and therein en-

titled cause, as the same remains of record and of file in

the office of the clerk of said court, and that the same

constitute and is a return to the notice and order allowing

appeal, save and except certain interlocutory proceedings

and preliminary proceedings. '

'

By reference to appellants' brief, the court will see

set forth, at pages 4 to 20, inclusive, the opinion filed by

the judge of the trial court when granting the application

of appellees for a temporary injunction. At page 4 of

the brief, the following appears in the opinion

:



'
' On the 8th day of August, 1900, the defendants pre-

sented and filed a general demurrer to the bill of com-

plaint, and on the 9th day of August, 1900, on the order

to show cause, respondents offered certain oral evidence in

support of their contention, and complainants offered evi-

dence in support of their bill of complaint and the relief

therein prayed for. The evidence submitted and the de-

murrer, so far as the same may bear upon the order to

show cause, will be considered together."

See also Record, p. 230, testimony of Campbell.

The certificate of the clerk to the transcript before

this court shows that the interlocutory proceedings and

preliminary proceedings have been omitted. It is respect-

fully submitted that it was incumbent upon appellants to

preserve in some form the evidence which was submitted

to the judge of the trial court, and on which he granted

the temporary injunction. The oral evidence submitted

to the judge upon the application for the temporary in-

junction satisfied him that at that time the appellees were

entitled to the relief prayed for by them in their bill. The

additional evidence which was submitted to the judge upon

the final hearing may have been regarded by him as supple-

mental to the oral testimony which had theretofore been

submitted, and the oral evidence first submitted may have

had an influence upon the mind of the judge at the final

hearing. It was proper to be considered by him at that

time. It was incumbent upon the appellants to preserve

that evidence so that it could be presented to this court

upon appeal from the final decree. The clerk 's certificate

does not show that all the evidence is before this court.

It is, therefore, respectfully submitted that this court

should not enter upon a consideration of the evidence,

when it plainly appears that some evidence which was be-

fore the trial court has not been presented to this court.
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The form of certificate is insufficient under Rule 14, Sec-

tion 1, of this court.

Cutting vs. Tavard, etc., R., 61 Fed. 151, 151.

For the same reason, we respectfully submit, the court

will not consider Point Two, made by counsel for appel-

lants, at page 33 of their brief, which is as follows:

"Conceding for the sake of argument that complain-

ants did own and were in the possession of the uplands,

and thereby acquired certain exclusive riparian privileges,

nevertheless the evidence shows that complainants have

never exercised any exclusive right of fishery in the waters

in front of the same. '

'

For the same reason, we submit, the court will not

consider Point Four, made by counsel for appellants, at

page 42 of their brief, which is as follows

:

'

' Even if complainants have such a riparian privilege

as would entitle them at all times to a free access to the

deep water, nevertheless the evidence here shows that com-

plainants have such privilege quite independent of the

strip of 600 feet referred to in the decree."

If, however, the court should go into a consideration

of the evidence, we submit the following answer to the

argument of counsel for appellants upon their first point

:

First, appellants claim that appellees cannot claim

under Dickson, because Dickson's deed to Berry is dated

after Berry's deed to the Tongass Packing Co., and there-

fore that the paper title of appellees is bad.

Second, that if the paper title from Dickson is good,

yet Dickson had no possession of the uplands described in

the decree.

We answer these arguments in their order:



The deed from Dickson to Berry describes 160 acres

by metes and bounds. It is dated and acknowledged April

17, 1888, and was recorded on May 14, 1888, at 4 o'clock

P. M. (Plaintiffs' Ex. A., p. 325.)

The deed from Berry and wife to the Tongass Pack-

ing Co. describes the same property, is dated March 24,

1888, and was recorded May 14, 1888, at 4 o'clock P. M.

(Plaintiffs' Ex. B., p. 328.)

It appears that appellees and tbeir predecessors have

claimed under these deeds ever since their record on May
14, 1888, twelve years prior to the commencement of this

suit. Berry, since conveying to the Tongass Packing Co.,

has made no claim to the property conveyed, and from

the fact tbat the two deeds were recorded at the same

hour, on the same day, we submit the court will necessarily

conclude that the deed from Berry to the Tongass Packing

Co. was not delivered until May 14, 1888, at which time

both deeds were recorded. The delivery was a part of the

execution of the deeds, and the fact that the deeds were

recorded at the same time warrants the conclusion that

they were delivered by Berry to the Tongass Packing Co.

at the same time. The conclusion, therefore, is irresist-

ible that Berry intended to vest in the Tongass Packing

Co. all that he owned by virtue of the execution of the

deed from Dickson to him. The fact that since the exe-

cution of his deed, Berry has made no claim to the prop-

city, puts the matter beyond doubt. If Berry at this date

should make a claim to the property, the lapse of time

which has ensued since the execution of his deed would
be a complete answer to his claim. It certainly is a com-
plete answer, when the claim is made in behalf of Berry by
a stranger.

Second : It is claimed by counsel for appellants that
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the evidence of Dickson's possession is extremely vague.

There is no dispute that Dickson had a cabin on the prem-

ises conveyed ; there is no dispute that he executed a quit

claim deed covering the premises described in the decree.

It is admitted in the answer (p. 16) that Berry entered into

possession of a portion of the tract described in the de-

cree, being 100 feet square, situated in the southwestern

portion of said tract. Berry having gone into possession

of a portion of a tract of land described my metes and

bounds in the deed from Dickson to him, the possession of

Berry was co-extensive with his color of title.

We submit, therefore, that it will be accepted by this

court as established beyond controversy that appellees and

their predecessors have possession and have had posess-

sion of the premises described in the decree and in the com-

plaint.

Testimony of M. E. Martin, pp. 30, 31.

Testimony of 0. W. Grant, pp. 74, 75, 70.

Testimony of Peter McKinnon, pp. 126, 128, 130,

131.

Testimony of M. E. Martin (Recalled), pp. 141, 142.

In Point Two, at page 33 of appellants ' brief, counsel

for appellants claim that the evidence shows that appel-

lees never exercised any exclusive right of fishery in the

waters in front of the uplands described in the complaint.

The evidence is clear that, so far as fishing with nets

and seines is concerned, appellees and their predecessors

were the only persons fishing on the tide flats in contro-

versy until the year 1900, when appellants undertook to

interfere with the exercise of that right. The beach was

cleared each year by appellees and their grantors, so that

nets and seines could be drawn from the uplands over the



beach. No one ever interfered with appellees except ap-

pellants. Ever since Berry acquired the rights of the In-

dian Dickson, the tide lands in controversy have been

fished by Berry and his grantees.

Testimony of M. E. Martin, pp. 33, 34, 35, 37, 38, 46.

Testimony of 0. W. Grant, pp. 89, 93, 94, 100, 101,

103.

Testimony of Nets Peterson, p. 107.

Testimony of Peter McKinnon, pp. 126, 127, 128,

130, 131.

Testimony of J. W. Harris, pp. 148, 149.

It appears from the testimony of M. E. Martin that

appellees have erected improvements, which they use in

connection with the uplands and with the tide lands in

dispute, of the value of about $40,000 (Rec. p. 44). It also

appears by the testimony of Martin that the Alaska Pack-

ers ' Association never did any fishing at the place in con-

troversy until July, 1900 (Rec. p. 38). In the testimony

of J. R. Heckman, one of the appellants, it appears, at

page 176 of the record, that the appellees Clark and Mar-

tin had been fishing on the tide flats in controversy for

two or three seasons past, that nobody else had been fish-

ing there except the Indians, who had been fishing with

spears. It also appears in the testimony of said Heckman,

at page 181 of the record, that Clark and Martin, the ap-

pellees, had been fishing on the tide fiats in controversy

as far back as 1892, and at page 182 of the record Heck-

man states that appellees and their grantors had been fish-

ing on these grounds since 1892. As soon as appellees

constructed their cannery at Ketchikan appellants sent

their fishing apparatus and fishermen to fish on the tide

flats in controversy (Rec. pp. 184, 185).
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James L. Campbell, a witness who testified in be-

half of appellants both at the hearing of the application

for the temporary injunction and at the hearing before

the referee, testified (pp. 230, 232) that he had testified at

the first hearing, and also testified that he had fished on

the premises in controversy for Clark and Martin, and

that it was necessary for the beach to be cleared.

It is unnecessary to make further citations to the rec-

ord to show that appellees were in possession of the up-

lands described in the complaint and in the decree in this

suit ; that they were making use of the tide lands whicb

were used in connection with these uplands for the pur-

pose of affording a means of access from the uplands to

deep water, and that the nets and seines of appellees were

drawn over these tide lands ; that appellees had made valu-

able improvements ; that they had been interfered with in

the use of their seines and nets by appellants, and that

appellants made no attempt to interfere with appellees

until after appellees had constructed their cannery.

In this connection, we call the attention of the court

to the following language used by the trial court in grant-

ing the application for the temporary injunction

:

'

' The evidence of complainants and respondents tends

to show that each party put out their nets and landed fish

in turn, neither interfering with the other. It also ap-

peared that nets of respondents were sometimes landed

upon the possessions of the complainants, above high tide

;

and also there was evidence of some slight friction be-

tween the fishermen, the respondents taking the lion's

share to the detriment of the complainants. It was also

made apparent that the shore line where fish were in the

main taken and landed was about five hundred feet long,

and that nets of any party taking salmon at this point

would occupy the entire shore line of 500 feet to the ex-



11

elusion of all others; that no two parties could take fish

at this point, near and at the mouth of Ketchican Creek

at the same time; that when more than one is eDgaged in

fishing they must spread their nets in turn, one party wait-

ing while the other makes their haul ; that until this year

respondents have never fished at this point and complain-

ants have had the unrestricted use of the fishing grounds,

the respondents buying of complainants" (pp. 7-8).

"The testimony in this case discloses the fact that

the respondents use seines of more than one hundred and
fifty fathoms in length, that would cross, when spread,

the entire channel of the mouth of Ketchikan Creek, and
that they used their nets in drawing in their fish, not only

upon the tide flats, but at times to points above high water

on the lands of the complainants, and that they held the

same upon the tide fiats from time to time in such a man-
ner as prevented the egress and ingress of the riparian

owners across these tide Hats to deep water, and in return-

ing to deep water after having spread their nets. It is said

that the respondents 'alternated' with the complainants
in spreading their seines and drawing in the seines upon
the banks ; that when complainants did not move as quickly

as respondents seemed to think they should the latter did
not wait for complainants to alternate with them, but again
occupied the grounds to the exclusion of complainants. It

is evident to the Court that the complainants were him
dered and prevented by respondents from the free use of
their right of way from the uplands to the deep waters
over the five hundred feet of tide lands described by the
witness Martin in his testimony; that such hindrance and
delay by the respondents, and their action in preventing
the complainants free access to the deep water and return
therefrom was unlawful and should not be permitted.

'

' The Court is unable to understand why the respond-
ents who are engaged in the business of canning and
taking salmon at various points along the cosat, should
seek to interfere with others in like business. Ordinary
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respect for the rights of others and common decency and

discretion in the management of their business would seem

to require these men, who are occupying other grounds,

to the exclusion perhaps of other fishermen, to seek to at

least establish a custom of protection of their own fishing

rights and grounds by non-interference with others, in-

stead of wantonly encroaching upon the rights of others,

thereby inviting like encroachments upon their ground. To
allow such things to continue would result in quarrels and

probably bloodshed, as well as in destroying the business

of fishermen conducting the same in a fair and legitimate

way. Public policy seems to indicate that this should not

be permitted.

"It is evident from the tesimony that respondents

have used seines in an unlawful manner in setting across

the entire mouth of the creek. It is the evident intention

of the law that seines should not be so set as to prevent

the passage of salmon to their spawning places, hence the

requirement that they should not be permitted to extend

more than one-third the width of the stream.

"Until Congress shall have enacted some laws that

shall fully determine the rights of parties situated as these

complainants are, or until some higher court shall over-

turn the decision of this court, the court will endeavor at

least to protect persons who have made settlement upon
lands bordering upon tide waters and made valuable im-

provements thereon in their right of exclusive highway
from their own lands over the tide lands between them-

selves and the deeper water of the sea, for purposes of

taking salmon and landing fish without hindrance from
others." (Pp. 17-19.)

Counsel for appellants, in spite of these conclusions

reached by the trial court, ask this court to deny appellees

the protection of the law and to remit them to maintaining

their rights by force. That, we submit, is what the con-

tention of appellants amounts to. Their whole argument

is based upon the proposition that the trial judge rendered
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a decision granting to appellees the exclusive right of fish-

ery on the tide lands between the uplands owned by ap-

pellees and the deep water, on the theory that appellees

were entitled to access from the uplands to deep water.

The contention of counsel for appellants is that the right

of fishery is not a littoral right, and that there is no evi-

dence to show that the right of access, which they admit is

a littoral right, has been interfered with. They contend

that the decision of the trial court upon the general prop-

ositions of law is correct, but that the general propositions

decided by the court have no application to the case at bar.

It seems to us that it is immaterial upon what theory

the trial court proceeded. The facts in this case, found by

the trial court and established by the evidence, are few

and are perfectly clear. There is no dispute about the

fact that appellants and appellees both desire to draw

their seines over the tide lands between the uplands which

appellees are in possession of and the deep water. The

trial judge says that appellees have that right, because

they have a right of access to deep water. Counsel for ap-

pellants say that, admitting for the sake of argument that

appellees have that right of access, the trial judge erred in

making that right of access a protection for an exclusive

right to fish.

Now, it must be apparent to the court that both par-

ties cannot fish at the same time in the same place. If the

court says that that can be done, it simply means that the

court will be offering an inducement to bring about a col-

lision between parties contending for the same right. The

authorities are clear that where there are two parties con-

tending for the possession of land, the court will protect the

possession of the one who first acquired that possession.

If it be said that the appellants can fish upon the tide
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lands where appellees desire to fish, at a time and when

appellees are not fishing there, that simply means that

each party will watch the other for the purpose of "jump-

ing" the fishing grounds as soon as there is a chance

to do so, and that course will inevitably bring about a

collision, as certainly as if this court announces that both

parties can fish in the same place at the same time.

In Carroll vs. Price, 81 Fed., 137, the District Court

of the District of Alaska recognized and applied the rule

of law that, where two persons claim adversely to each

other the possession of any piece or parcel of government

land, the one having the prior possession has the prior

right, and the court charged the jury as follows

:

"The United States holds paramount title to tide

lands in this territory ; and, where the right of navigatiou

is not impaired, rights of possession by citizens of the

United States to such tide lands will be determined by the

same rules of law as govern similar rights on the uplands

;

and this court will apply to the tide lands the rules that

American citizens may occupy, possess, use, and improve

the same, subject, however, to the paramount right of

free navigation; and that the prior possession will deter-

mine the prior right, until ' future legislation by congress,

'

as to uplands, or until the ultimate sovereign, whether

state or federal, having title to tide lands, shall otherwise

provide in relation thereto."

This decision is referred to, with approval, by the

Supreme Court of the United States in the case of Mal-

loney vs. Adsit, 175 U. S., 281, where the Supreme Court,

after making the statement that right of prior occupancy

gives the better possessory title, says

:

'
' The same view of the nature of a. title to a lot in a

town site in Alaska, under these acts of Congress, was ex-

pressed by the District Court of the United States for the
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District of Alaska, in the case of Carroll vs. Price, 81 Fed.

Rep., 137. As, then, the only kind of estate that could be

held was that of possession, it was sufficient for the plain-

tiff to allege that his was of that nature."

And, we submit, it is equally sufficient for the appel-

lees in this suit to establish that such was the nature of

their title, in order to have it fully protected.

It is clear beyond controversy in this suit that the ap-

jjellees and their predecessors have for years been in pos-

session not only of the uplands, but of the tide lands men-

tioned in the decree, and that they prepared those tide

lands for the purpose of fishery. It necessarily follows,

we submit, that the appellants cannot interfere with that

right of possession. It is immaterial whether appellees'

rights are protected upon the theory of access from the up-

lands to deep water or upon the theory that, having taken

a fishing location and prepared it for fishing, their right

to fish cannot be interfered with so long as appellees are

in good faith exercising the right of fishing.

It is clear from the brief of counsel that they will not

undertake to dispute the proposition that a person can ac-

quire a right to fish which will exclude from a certain loca-

tion any other person. The reason, we submit, that this

concession is made by counsel for appellants is that appel-

lant, The Alaska Packing Co., would not be willing to have

the contrary established as the law. In other words, it is

plain that The Alaska Packing Co. believes it to be the

law that that company has the right to acquire the exclusive

right to fish in certain locations as against the rest of the

world, but it desires an exception engrafted on the law,

namely, that no other corporation can acquire an exclu-

sive right of fishery in any location as against The Alaska

Packing Co.
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In Point Three, at page 38 of their brief, counsel for

appellants claim that the complaint does not state facts

sufficient to constitute a cause of action.

It is, we submit, a sufficient answer to this proposition

to call to the attention of the court the fact that no as-

signment of error is refererd to in the brief to rest this

proposition upon.

The same answer is also sufficient to dispose of Points

Five, Six and Seven, at pages 45, 46 and 47, of their brief.

Rule 11 of the Circuit Court of Appeals requires as-

signments of error to be filed in the lower court. This rule

is applicable to all cases in equity as well as in admiralty,

and to writs of error, and a failure to file assignments of

error is good ground for dismissing the appeal.

Dufour vs. Lang, 54 Fed. Rep., 913.

Ceitainly it is equally important that the particular

errors relied on for a reversal of the decree should be as-

signed. There can be no reason for saying that a judg-

ment will be affirmed when no errors are assigned, and

that when certain errors are assigned the decree can be

reversed for other errors not assigned. It is true that this

court has the right upon its own motion to notice a plain

error, apparent upon the record, but when the error

is one which requires extended legal argument to

substantiate it, it is not, we submit, a plain error within

the meaning of the rule.

To entitle an appellant to an examination by the Cir-

cuit Court of Appeals of any question, he must file assign-

ments of error jDresenting such question in the manner

required by the rules.

Savings & Loan Society vs. Davidson, 97 Fed. Rep.,

696.
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Metropolitan National Bank vs. Rogers, 53 Fed.

Rep., 776.

Randolph vs. Allen, 73 Fed. Rep., 23.

Grape Creek Coal Co. vs. Farmers' Loan & Trust

Co., 65 Fed. Rep., 717.

Hunt vs. Kyle, 98 Fed. Rep., 49.

Chandler vs. Pomeroy, 96 Fed. Rep., 156.

In Grape Creek Coal Co. vs. Farmers' Loan & Trust

So., supra, the Circuit Court of Appeals for the Seventh

Circuit, said:

"An assignment cannot be good under this rule" (the

11th) "if it is necessary to look beyond its terms to the

brief for a specific statement of the question sought to be

presented. '

'

The court in this suit, by reading the assignment of

errors filed in the lower court by appellants, will not find

any assignment upon which the points made in the brief

of counsel for appellants and last above mentioned can be

rested.

CONCLUSION.

We submit that it plainly appears, not only from the

brief of counsel for appellants, but from the evidence in

this case, the findings of fact, the conclusions of law and

the opinion of the trial court, both upon the hearing of

the application for a temporary injunction and uj>on the

final hearing, that appellants are endeavoring in this case

to obtain a decision holding that appellants may interfere

with rights which have been exercised by appellees and

their grantors continuously since 1888, and that, if appel-

lees desire to protect those rights, they must not resort



to a court of equity, but must protect them by force and

arms. We submit that this court should take into con-

sideration the distant place where this suit arose, the in-

convenience incident to resorting to the courts, and that,

when a litigant, instead of protecting his rights by a re-

sort to force, does seek the protection of law. the courts

should encourage him, instead of remitting him to a mode

of defending his rights necessary only if courts were not

accessible. It is plain from the opinion of the trial court

that, if the injunction in the present suit had not been

granted, there might have been danger of a resort to force

by both parties. A man who is in possession of premises

will not yield that possession to his competitor in business

unless he is compelled to yield either by the mandate of

a court or by a superior force. The trial court in this suit

finds that the appellees have long been in possession of

the premises and in the exercise of the rights thereon whicb

they are now seeking to protect; that appellants never

claimed the right to interfere with those rights until July,

1900 ; that appellants have used their seines in an unlawful

manner, and that '

' The Court is unable to understand why
'the respondents who are engaged in the business of can-
' ning and taking salmon at various points along the coast,

'should seek to interfere with others in like business. Or-

'dinary respect for the rights of others and common de-

'cency and discretion in the management of their busi-

'ness would seem to require these men, who are occupy-

'ing other grounds, to the exclusion perhaps of other

'fishermen, to seek to at least establish a custom of pro-

'tection of their own fishing rights and grounds by non-
' interference with others, instead of wantonly encroach-

'ing upon the rights of others, thereby inviting like

' encroachments upon their ground. To allow such things

'to continue would result in quarrels and probably blood-

'shed. as well as in destroying the business of fishermen

'conducting the same in a fair and legitimate way. Public
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"policy seems to indicate that this should not he per-
'

' mitted. '

'

In the case of Ghen vs. Rich, 8 Fed. Rep., pp. 159, 162,

the District Court of the United States for the District of

Massachusetts adjudged valid and reasonable a usage by

which the person who sunk the first harpoon into a whale

was entitled to be adjudged the owner of that whale. In

reaching this conclusion, the court used the following lan-

guage :

"Unless it is sustained, this branch of industry must

necessarily cease, for no person would engage in it if the

fruits of his labor could be appropriated by any chance

finder. It gives reasonable salvage for securing or re-

porting the property. That the rule works well in prac-

tice is shown by the extent of the industry which has grown
up under it, and the general acquiescence of a whole com-

munity interested to dispute it. It is by no means clear

that without regard to usage the common law would not

reach the same result. That seems to be the effect of the

decisions in Taber vs. Jenny and Bartlett vs. Budd. If the

fisherman does all that it is possible to do to make the

animal his own, that would seem to be sufficient. Such a

rule might well be applied in the interest of trade, there

being no usage or custom to the contrary. Holmes, Com.
Law, 217. But be that as it may, I hold the usage to be

valid, and that the property in the whale was in the libel-

ant."

In the case at bar the rule of prior appropriation of

the fishing ground is reasonable and should be held valid.

Counsel for appellants concede that an exclusive right

of fishery may be acquired. It is found by the court in

this suit that, by appropriation, the appellees and their

predecessors have been in possession of the premises in

controversy since 1888, and no one ever interefered with

that right, until 1900, and we submit that the same rule



20

of law which will protect the first striker of a whale as the

owner of the whale, and the party first in possession of gov-

ernment land, as against the claim of any other person, will

protect the rights of these appellees from infringement by

the appellants.

We again call the attention of the court to the fact that

the evidence in this case has not been properly preserved

;

that it is not legally before this court; that the specifica-

tions of error in the brief of counsel for appellants are not

founded upon errors duly assigned in the court below, and

that, for those reasons, as well as upon the merits of this

controversy, the decree appealed from should be affirmed.

WINN & SHACKLEFORD,
PILES, DONWORTH & HOWE,

Counsel for Appellees.


